ZONING BOARD of APPEALS
Town of Geddes
1000 Woods Road
Solvay, New York  13209




MINUTES for the January 14th, 2015 Meeting


This matter was appealed to the Town Zoning Board of Appeals as a result of a determination made by the Town Code Enforcement Officer dated October 28, 2013.  It is the position of the Town Code Enforcement Officer that the continued use of the subject property cannot be maintained unless a Special Use Permit is issued by the Town pursuant to Section 240-25, Part 1(d) of the Town Code.  Appearing for the Applicant-Petitioner was Wendy A. Marsh, Esq. of Hancock Estabrook, LLP also appearing before the Board was Peter Albrigo, Code Enforcement Officer of the Town of Geddes. 

Background:

1. The subject building was constructed on or about 1960 by the Syracuse Catholic Diocese and it was thereafter used for period of time as a rectory.  

2. Subsequently the subject property was purchased from the Syracuse Catholic Diocese by Dr. Cruse J. Howe in 1982.

3. At that time, the Town of Geddes Zoning Ordinance did allow physicians to maintain offices in their place of abode.  It should be noted that at all times, this is and was in a Residential A district.

4. Dr. Cruse J. Howe did occupy said building and operated his chiropractic business until his passing in 2005.  Legally issued presented.  Did the death of Dr. Cruse J. Howe effectively terminate the prior existing non-conforming use thus requiring a Special Use Permit to be applied for and granted in order to continue the operation of the chiropractic business at this property.

It has been maintained by the Petitioner/Applicant that the prior existing non-conforming use can continue to be maintained by an occupant so long as the use is not abandoned for a period of six (6) months.  The Petitioner/Appellant relies upon recognized case law which serves to interpret the application of local statutes in this particular area and serves to support the legal position that the mere change of ownership of a property does not, in essence, terminate the right to continue to maintain the prior existing non-conforming use.  Reference to Dexter v. Town Board, Town of Gates, 36NY2nd 102 (1975).  

It is recognized that the Town Code has changed by way of amendments in 1987, which would then require an owner to apply for a Special Use Permit, however, in this case, it would appear that the prior existing non-conforming use was not otherwise abandoned and therefore the necessity of the application of that revised code is rendered moot.  The Town of Geddes Zoning Code as it was written in 1969, thereafter amended in 1973 and 1983 read in part “the office of doctor, dentist, musician, teacher, lawyer, architect, artist or member of some other recognized profession, in his place of abode, excepting that undertaking established in funeral homes are prohibited”.  This particular section fell under Section 65-7, subparagraph D2 of the then Town of Geddes Code.  

Of particular import, is the use of the term “abode”.  Nowhere in the Town Code is that word defined and thus, the Town Zoning Board of Appeals must look to generally accepted definitions in order to apply an appropriate meaning to that word and in turn evaluate the impact of that on the overall statute.  

The word “abode” has been defined by way of Webster’s Dictionary, as “…..a staying in a place, a place where one lives and stays”.  The Petitioner/Appellant did submit documentation which was received by the ZBA clearly indicating that not only was his business practice located there, but he also used and employed the subject property as a place as “abode”.  His drivers’ license is issued with an address of 600 Manchester Road, he receives mail at that address as well as other personal documentation that would support that position.



Findings:

The Town of Geddes Zoning Board of Appeals finds as follows:

1. That the prior existing non-conforming use was in existence prior to any change in the Town Code, it was not required then nor is it required now that the Owner or Occupant make an application for a Special Use Permit in order to continue to maintain the prior and current occupancy of the subject property.

2. There have been no abandonment of the prior existing non-conforming use, nor has there been any showing that the use has been abandoned or that the occupant or owner has been cited by the Town Code Enforcement Officer noting abandonment and thus the termination of the non-conforming use. 

3. The issue of ownership of the subject property does not obviate or otherwise terminate the non-conforming prior existing use by its occupant.  There has been no showing that the use or the enjoyment of the subject property has changed from the date of the properties purchase in 1982 through and including the date of this Decision.

4. Since the use was allowed in the Town Code as it was written in 1969 and thereafter amended in 1973 and 1983, it is determined by this Zoning Board of Appeals that the position maintained by the Town Code Enforcement Officer has not been sustained and further that the legal rights that were previously established by way of the use and occupancy of the subject property have not been otherwise terminated.  




Ladies and Gentlemen of the Board, questions about what we have just reviewed at this point and time?
A member states that this property was to be noted as a rectory and not a convent.  Russ Miller concurs.
Chairman requests a motion that the determination of the Board that the appeal is granted and precadated on the facts that the case law as it exists, supports thereof.  
Motion
Seconded
All In Favor:  All Board Members 



The following is an update on the property at 3111 W. Genesee Street

Hancock and Estabrook, LLP
Attention:  Ms. Wendy Marsh
1500 Madison Street
AXA Tower 1 
Syracuse, New York  13202


Dear Ms. Marsh:

     At a regular meeting of the Town of Geddes Zoning Board of Appeals, on January 14, 2015, your letter dated January 13, 2015 Pete Albrigo was considered by the Zoning Board of Appeals.

     One of the conditions, in the Zoning Board’s approval of the Use Variance granted by Appeal #571 dated February 17, 2014, was that the Use Variance will be good for 1 (one) year with the ability to extend the Use Variance by the Zoning Board for another year unless prior sale of the property has been made.

     With this letter, the Zoning Board agrees to extend the effective date of the Use Variance to February 17, 2016 with the understanding that there are no changes to the original 6 (six) conditions agreed to on February 17, 2014.



The following is an update on property at Dunkin Donuts – Appeal #585:


Mr. David Razzante
Metropolitan Signs, Inc
3760 Patchett Road
Baldwinsville, New York  13027

RE:  Appeal # 585 – Notice of Finding

Dear Mr. Razzante:

     At a duly authorized meeting of the Town of Geddes Zoning Board of Appeals on 12/10/14 and 1/14/15, your request for an Area Variance to allow for an approximately 26 ½ feet high by 10 feet wide, free standing sign per your drawing with a copy write date of 10/23/14 with 1 (one) Dunkin Donuts sign, 2 (two) tenant signs and 1 (one) message board to be located at Farrell Road and John Glenn Boulevard, in the Town of Geddes was considered.

     Mr. Miller made the following motion seconded by Mr. Smolen that the Zoning Board will act as Lead Agency, that this is a Type II Action and there will be no critical environmental impact.
     All In Favor:  All Board Members

The following Area Variance criteria were considered:
1. Whether benefit can be achieved by another means?   No.
1. Will this create an undesirable change in the neighborhood?   No.
1. Is the request substantial?   Yes.
1. Whether the request will have adverse physical or environmental effects?   No.
1. Whether alleged difficulty is self-created?   Yes.


     At the Public Hearing on December 10, 2014, the Zoning Board acted on the 4 (four) building signs as follows:
1. 1 (one) Dunkin Donuts single face, illuminated sign facing South - 66 square feet.
1. 1 (one) Dunkin Donuts cloud sign, single face, illuminated facing West – 39 square feet.
1. 2 (two) tenant signs, single face, illuminated each 40 square feet facing West.
     Mr. Miller made a motion seconded by Mr. Ciccarelli to approve the 4 (four) building signs.
     All In Favor:  All Board Members

     The Onondaga County Transportation Department memo dated 1/13/15 to Bill Morse required that the free standing sign must be 10 (ten) feet from the existing ground to the bottom of the sign.  The Applicant agreed to comply with the recommendation.  The Town of Geddes Engineer’s letter to Mr. Miller dated 12/9/14 identified issues and guidelines that must be met by the applicant.  The Applicant’s sign manufacturer, Watchfire Sign’s letter dated 12/22/14 to Mr. Miller identified that they will meet all of Mr. Morse’s requirements.

     Mr. Miller made the following motion seconded by Mr. Balcer that the height of the free standing sign will be 29 ½ feet high by 10 feet wide, the location of the sign is approved as noted as Exhibit A free standing sign location.  The Applicant agreed that the message board will comply and conform to all current Town of Geddes regulations and any future regulations that the Town of Geddes Board might enact that pertain to message board signs.

     All In Favor:  All Board Members




								Very truly yours, 

								Russell A. Miller
								ZBA Chairman
RAM/erc
cc:	Town Supervisor
	Town Attorney
	Town Clerk
	Code Enforcement Officer




