5


ZONING BOARD OF APPEALS
1000 Woods Road
Solvay New York 13209

August 13, 2014


MEMBERS PRESENT
Russell A. Miller
Frank Smolen
Alan Ciciarelli
Dino Caloia
Linda Casertano

An error was made in last month’s minutes; we did not acknowledge that the public hearing was closed by a unanimous vote on 7/9/14. 
A motion was made by Mr. Miller to accept the minutes of July 9, 2014, seconded by Mr. Ciciarelli.
All in favor:  Mr. Miller, Mr. Smolen, Mr. Ciciarelli, Mr. Caloia, Ms. Casertano
Mr. Miller made the following motion, seconded by Mr. Ciciarelli that the Town of Geddes will act as lead agency and the proposed action will not result in any significant environmental impact.
Appeal #580 – Continuation of Appeal for Finding
The request of Mr. Thomas Kehoskie of 113 Big Bend Way, Warners, N.Y. for a use variance to allow for the utilization of the property as a single business/professional office  without the owner residing in the property.  The property is located at 2800 West Genesee Street, Town of Geddes.

Mr. Miller read a proposed finding as follows:


The Onondaga Planning Board, OCPB Case #Z-14-191 resolved that the Kehoskie appeal will have no significant inter-community impact.

As of 7/8/14 the ZBA has received the following:  

1. Petition dated 7/8/14 from Richard and Cheryl Maestri with 176 signatures against the use variance application.
2. A package from Maureen Martin of 104 Parson Drive marked Exhibit B, against the use       variance.
3. Letters against: 14    Exhibit C
4. Letters for:  1   Exhibit D
5. Package from Harlan LaVine Real Estate  Exhibit E  
6. Package from Paul Billings   Exhibit F
7. Petition for:     Exhibit G
8. Pictures    Exhibit H
9. Tax Map   Exhibit I 
10. List of speakers at hearing     Exhibit J


The following use variance criteria were considered

1. Applicant cannot realize a reasonable return as shown by competent financial evidence.
2. Alleged hardship is unique and does not apply to a substantial portion of the district or neighborhood.
3. The requested variance will not alter the essential character of the neighborhood.
4. The alleged hardship has not been self-created. 


BACKGROUND:	

The Applicant acquired title to the subject property on or about June 1, 2011 by way of Warranty Deed with Lien Covenant from Robert H. Rogers.  The deed of conveyance was recorded in the office of the Onondaga County Clerk on June 28, 2011.  Thereafter, the Applicant/Owner applied to the Town Board, Town of Geddes for a Zone Change which was subsequently denied.  The subject property had been used by the prior owner as an Owner occupied Medical Office for a sustained period of time.  The subject property was significantly modified over the last twenty – twenty-five (20-25) years in order to adapt to the former owners medical practice needs.  The subject property is located within an R1 zone which would preclude any commercial uses other than those in the district which may have been existence predating the present zoning ordinance.  The application before the Board is for a Use Variance that would otherwise allow for a single occupant of the building to use it for “Professional Office” purposes.  The Zoning Board of Appeals of the Town of Geddes scheduled a Public Hearing for this application which was held on July 9, 2014 at 7:00 p.m.  

At that time, a variety of exhibits were received by the Zoning Board of Appeals, inclusive of Exhibits A-J an index which is attached hereto and made a part hereof.  The Applicant was represented by Mr. Robert Allan, Esq. who made the presentation to the Board.  Additionally, the Applicant had retained the services of Mr. Harlan LaVine, a Licensed Appraiser who also spoke on behalf of the Applicant.  

ISSUES PRESENTED:	

In order to obtain a Use Variance, the burden of proof is placed on the Applicant.  The purpose of a Use Variance is to allow a use not otherwise allowed in a Zoning District and an Applicant must demonstrate to the Board “unnecessary hardship”.  

The Board, in its deliberations, may also impose reasonable conditions upon any relief that it deems appropriate.  Mr. Allen, on behalf of the Applicant introduced evidence as to the present condition of the subject property, as well as modifications that have been made to it by the prior owners.  The building is approximately 4100 square feet and does not lay out, in its present state, as a conventional single family home.  Mr. Allen further stated that the hardship was unique because all of the modifications to the structure that had been previously allowed by the Town. He also noted that the cost of renovating the property so that it could conform to uses consistent with a Residential District within which it is located would be cost prohibitive and a return on investment would be deminimus. Documentation prepared by Paul Billings, AIA, supported that contention.  Further proof was put in by Mr. LeVine relative to the value of the property presently as well as what it would yield as an office vs. a residential property.  

After all proof was taken by the Board, members asked questions directly of Mr. Allen, Mr. Kehoskie and Mr. LaVine.  Of particular import was a question as to whether the applicant was aware of the Zoning Classification of the property prior to his acquisition of same and whether he understood the import of uses that could be employed by owner/occupants.  

The Chair opened the hearing to the Public for further comment and input and fifteen (15) individuals spoke, both in favor of the application and against the application.  

All exhibits referenced hereinabove were received by the Board prior to its closing of the Public Hearing. The Board reserved Decision and adjourned the hearing for purposes of determination to August 13th at 7:00 p.m.  

QUESTION PRESENTED: “HAS THE APPLICANT SUSTAINED THE BURDEN OF PROOF CONSISTENT WITH THE CRITERIA SET FORTH HEREINABOVE”. 

It is the determination of this Board that the Applicant has not sustained all elements of the burden of proof as required by law.  Criteria’s one through three (1-3) have been properly addressed and the Board is sympathetic with the conclusions of the Applicant and his experts that the economic burden he would bear would be substantial in the event that he reconverted the property strictly for residential uses.  That said, the fourth (4th) criteria, was “was this a self-created hardship” presents an obstacle that this Board cannot overcome.  The Board makes reference to a Fourth Department Decision entitled “Stamm v. Board of Zoning Appeals of the Town of Greece”, 283 A.D.2d 995 (4th Dep’t 2001) in which it determined that the hardship complained of by the Applicant in that case was in fact self-created and therefore the Applicant was not entitled to a Use Variance.  The standard is that a hardship is self-created, for zoning purposes, where the Applicant for a Variance acquired the property subject to the restrictions from which he or she seeks relief.  This position has been supported by a variety of cases inclusive of Christian Airmen, Inc. v. Town of Newstead Zoning Bd. of Appeals, 115 A.D.3d 1319 (4th  Dep,t 2014) and Holimont v. Village of Ellicottville Zoning Bd. of Appeals, 112 A.D.3d 1315.

Mr. Miller made the following motion that the appeal be denied because of the decisions referenced above, seconded by Mr. Caloia.

All in favor: Mr. Miller, Mr. Smolen, Mr. Ciciarelli, Mr. Caloia, Ms. Casertano

The use variance is denied


Mr. Michael Kempisty asked Mr. Miller when was this discussed by the board.  
Mr. Miller responded - discussed individually.
The hearing for this appeal was closed.
Mr. Michael Kempisty stated the Zoning Board of Appeals did not listen to the public.  Yes they did listen to the public stated by other residents, and we are proud of the board.
Councilor Ciciarelli – The ZBA board cannot do what they want to do.  We have to resort to what is black and white on paper, and the law.  Our personal emotions cannot enter into the decision.  We have to deal with the laws the Town Board pass.  The Onondaga County Planning Agency states use variances should not be used to practice flexible zoning.  If any one factor is not proven, state law requires that the zoning board must deny the variance.  We have no option. We felt he did not meet the self-induced portion of this.  Therefore we must deny the variance.  We cannot bend the rules.
Councilor Valenti – Felt the Zoning Board is not uniform in what findings are.
Councilor Valenti questioned use variance for Michael McAfoose of 701 State Fair Blvd.  Councilor Valenti felt he did not meet all four (4) criteria’s.  Mr. Miller then explained that the applicant owns and lives in the home next door and the home and business share the parking.
Councilor Valenti Identified Dr. Howe would be asking for a use variance at the September hearing. 
Mr. James Jerome asked how the Zoning Board of Appeals denied Mr. Kehoskie, and Dr. Howe is doing the same thing.  Mr. Miller states this is a Code Enforcement issue.  Mr. Miller also advised that this board has not received any further information regarding Dr. Howe, so therefore we cannot comment on the issue.
A short discussion on special permit application for Mr. Kowalek of 688 State Fair Blvd., no information has been received from County & Planning at this time.
With no other business to come before the board the meeting was adjourned.

Mr. Smolen made a motion to close the hearing, seconded by Mr. Ciciarelli.
All in favor:  Mr. Miller, Mr. Smolen, Mr. Ciciarelli, Mr. Caloia, Ms. Casertano

Submitted by:
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Linda Casertano
 
